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SYLLABUSBY THE COURT

1. “This Court reviews de novo the denial of a motion for summary
judgment,wheresucharulingisproperly reviewableby thisCourt.” Syllabuspoint 1,Findley
v. State Farm Mutual Automobile Insurance Co., _ W.Va _ ,  SE.2d __ (No.

30842 Dec. 6, 2002).

2. “Determination of theproper coverageof aninsurancecontract whenthe
factsarenot in disputeisaquestion of law.” Syllabus point 1, Tennant v. Smallwood, 211

W. Va. 703, 568 S.E.2d 10 (2002).

3. “Theinterpretation of aninsurance contract,includingthequestion of
whether thecontractisambiguous, isalegal determinationthat, likealower court’ sgrant of
summary judgement, shall be reviewed denovoon appeal.” Syllabuspoint 2, Riffev. Home

Finders Associates, Inc., 205 W. Va. 216, 517 S.E.2d 313 (1999).

4. “[1Tncluded in the consideration of whether [an] insurer hasaduty to
defend is whether the allegations in the complaint . . . are reasonably susceptible of an
interpretationthat theclaim may becovered by thetermsof theinsurancepolic[y].” Syllabus
point 3, in part, Bruceton Bank v. United States Fidelity and Guaranty Insurance Co., 199

W. Va. 548, 486 S.E.2d 19 (1997).



5. Any question concerninganinsurer’ sduty todefend under aninsurance
policy must beconstruedliberally infavor of aninsured wherethereisany question about an

insurer’s obligations.

6. “Thereisneither aduty todefend an insuredinanactionfor, nor aduty
topay for,damagesall egedly caused by the sexual misconduct of aninsured, whentheliability
insurancepolicy containsaso-called‘ intentional injury’ exclusion. Insuchacasetheintent
of aninsured to causesomeinjury will beinferred asamatter of law.” SyllabusHoraceMann

Insurance Co. v. Leeber, 180 W. Va. 375, 376 S.E.2d 581 (1988).

7. “Inaninsuranceliability policy, purely mental or emotional harmthat
arisesfromaclaim of sexual harassment andlacksphysi cal manifestation doesnot fall within
a definition of ‘bodily injury’ which is limited to ‘bodily injury, sickness, or disease.’”

Syllabuspoint 1, Smithv. Animal Urgent Care, Inc., 208 W.V a. 664, 542 S.E.2d 827 (2000).



Davis, Justice:

Theappellant hereinand plaintiff bel ow, Steven Tackett [hereinafter referredto
as“Mr. Tackett”], appeal sfroman October 30,2001, order entered by the Circuit Court of
Cabell County. Inthat order, the circuit court, ruling in favor of the appellee herein and
defendant below, American Motorists Insurance Company [hereinafter referred to as
“American Motorists’], granted summary judgment to American M otoristsanddenied Mr.
Tackett’ sclaimfor suchrelief. Thecourt concludedthat, although American Motoristshad
defended itsinsured, Mr. Tackett’ sformer employer, inarelated lawsuit arising from Mr.
Tackett’ salleged intentional sexual misconduct in hiscapacity asanemployee, it was not
similarly requiredtoprovideadefensefor Mr. Tackettinsaid proceeding. Onappeal tothis
Court, Mr. Tackett claims that the circuit court erred and that American Motorists was
obligatedto providehimlegal representationintherel ated proceeding. Uponareview of the
parties’ arguments, therecord submitted on appeal, and theperti nent authorities, weconclude
that American Motoristshad aduty to defend Mr. Tackett in the aforementioned |awsuit.
Accordingly, wereversethecircuit court’ s October 30, 2001, order finding no such duty

existed and remand this case for further proceedings consistent with this Opinion.



l.
FACTUAL AND PROCEDURAL HISTORY

Thefactsuponwhichthecircuit court baseditsdecisionareasfollows. InApril,
1997, Mr. Tackett wasemployed as an assi stant manager by Gadzooks, Inc., anationwide
clothing retailer with astorein the Huntington Mall. On or about April 19, 1997, K.M.L *
[hereinafter referred to as“MissL.”], afifteen-year-old female, was a customer at said
Gadzooksstoreandwasassisted by Mr. Tackett. Inacomplaintfiled September 30, 1997, by
Miss L. and her parentsin the Circuit Court of Cabell County against Gadzooks and Mr.
Tackett, MissL.allegedthat, whileshewasshopping at Gadzooks, Mr. Tackett subjected her
to various acts of sexual misconduct:

Onorabout April 19,1997, thePlaintiff [K.M.L.],while
shoppingintheDefendant’ s| Gadzooks' | Store, wasattendedto
by theDefendant, Tackett. At saidtimeand place, thePlaintiff,
[K.M.L.],wasfifteen (15) yearsof age. At saidtimeand place,
and while the Plaintiff was within the said retail Store, the
Defendant, Tackett, while in the course and scope of his
employment, sexually harassed, molested, and violated theinfant
Plaintiff, by, among other things, making sexual innuendostothe
Plaintiff; touching the Plaintiff on various parts of her body,
including her breasts; entering thesanctity of her dressingroom,
when the said infant Plaintiff was disrobed while trying on
clothes; reaching hishandsunder theblousethat the Plaintiff was

!Duetothe sensitive nature of the mattersby which Ms. L.isinvolvedinthe
instant proceeding, weadhereto our usual practiceandrefer tothisindividual by herinitials
only. See eg., Statev.Leep,  W.Va __,  n.6,569 SE.2d 133, 138 n.6 (2002); In
re Emily B., 208 W. Va. 325, 329 n.1, 540 S.E.2d 542, 546 n.1 (2000); Inre Michadl Ray T.,
206 W. Va. 434, 437n.1, 525 S.E.2d 315, 318 n.1 (1999); Sate ex rel. Diva P. v. Kaufman,
200W.Va. 555, 559 n.2, 490 S.E.2d 642,646 n.2 (1997); InreTiffany MarieS, 196 W.Va.
223,226 n.1, 470 S.E.2d 177, 180 n.1 (1996).
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trying on; and by doing all of the above in front of another
individual.

K.M.L. v. Gadzooks, Inc., No. 97-C-0772, Complaint at 6 (Cir. Ct. Cabell County, W.Va.
filed Sept. 30, 1997). Asaresult of thiscomplaint, American Motorists, from whom the
corporateofficesof Gadzookshad obtained acommercial general liability insurancepolicy,
provided counsel torepresent theHuntington Gadzooksstoreinitsdefenseof thislawsuit.?
American Motoristsrefused, however,torepresent Mr. Tackettinthismatter. Consequently,
Mr. Tackett wasrequiredto obtain hisowndefensecounsel. Ultimately, theL . family reached

and entered into a settlement agreement with the defendants, Gadzooks and Mr. Tackett.?

Following this settlement, Mr. Tackett filed a declaratory judgment action
against American Motoristsinthe Circuit Court of Cabell County, on June 16, 2000, seeking

torecoupthelegal expensesheincurredinhisdefenseof theL . family’ slawsuit? Following

?|nitsdefense of Gadzooks, American M otoristsdid notissueareservation of
rightsletter tospecifically excludeMr. Tackett’ sinterestsfromthe scopeof itsrepresentation
of Gadzooks.

3By thetermsof thissettlement, Mr. Tackett paid the L. family $1,000.00 for
afull release of their claimsagainst him. Additionally, American Motorists, on behalf of
Gadzooks, paid an undisclosed sum in satisfaction of the L. family’ s claims against Mr.
Tackett’ s employer.

“Mr. Tackett claims that he has expended $26,968.35 in attorney’ s fees and
associ ated expensestodefend against theL .family’ slawsuit. Prior tofilingthisaction, Mr.
Tackettfiled across-claimagainst GadzooksintheL . family’ slawsuit asserting that Gadzooks
“owed aduty . ..toprovide [Mr. Tackett] a defense in this matter, at the corporation’s
expense.” Thecircuit court subsequently dismissed thiscross-claiminconnectionwithits
acceptance of the parties' settlement of the L. family’s claims.
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theparties’ motionsfor summary judgment, thecircuit court, by order entered October 30,

2001, rejected Mr. Tackett’ smotion and granted summary judgment to A merican Motorists
finding that theinsurancecompany wasnot obligatedtodefend Mr. TackettintheL.family’s
lawsuit. Inshort, thecircuit court determined that American M otoristsdid not haveaduty to
defend Mr. Tackett astoMissL.’ ssexual harassment claim becausethepolicy contained an
“intentional injury” exclusion. Similarly, the court concluded that the conduct allegedly

attributed to Mr. Tackett was “entirely foreign to the risk that was insured against” and

thereforenot covered by thesubject insurancepolicy or American Motorists' duty todefend
thereunder. Lastly, thecourt foundthat American Motorists' failuretoissueareservation of
rightsin connectionwithitsdefense of Gadzookswasnot dispositiveof theexistenceof aduty
todefend Mr. Tackettinthesamematter. Fromtheserulingsof thecircuit court, Mr. Tackett

appealsto this Court.

.
STANDARD OF REVIEW
Procedurally, the instant appeal isbeforethis Court asaresult of the circuit
court’ sgrant of summary judgment to American Motoristsanditsdenia of summary relief to
Mr. Tackett. Typically,weapply aplenary review to acircuit court’ s entry of summary
judgment. “A circuit court’ sentry of summary judgment isrevieweddenovo.” Syl. pt. 1,
Painter v.Peavy, 192W.Va. 189,451 S.E.2d 755 (1994). Similarly, whenreview of acircuit

court’ sdenial of summary judgmentisproperly beforethisCourt, weexamineanew thecircuit
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court’sruling. “This Court reviewsdenovothedenial of amotion for summary judgment,
wheresuch aruling is properly reviewable by this Court.” Syl.pt. 1, Findleyv. SateFarm

Mut. Auto. Ins. Co.,, _ W.Va ___, SE.2d___ (No. 30842 Dec. 6, 2002) >

Furthermore, theinstant appeal requiresthis Court to review thetermsof the
insurance policy at issue herein. Generally, “[d] etermination of the proper coverage of an
insurancecontract whenthefactsarenotin disputeisaquestion of law.” Syl. pt. 1, Tennant
v. Smallwood, 211 W.Va. 703,568 S.E.2d 10 (2002). As such, wewill also apply adenovo
standard of review totheserulingsof thecircuit court. “ Theinterpretation of an insurance
contract, including the question of whether the contract isambiguous, isalegal determination
that,likealower court’ sgrant of summary judgement, shall be revieweddenovoonappeal .”
Syl. pt. 2, Riffev. Home Finders Assocs,, Inc., 205 W. Va. 216, 517 S.E.2d 313 (1999). See
also Syl. pt. 1, Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995)
(“Wheretheissueonanappeal fromthecircuit courtisclearly aquestion of law orinvolving
aninterpretation of astatute, weapply adenovostandard of review.”). Withthesestandards

in mind, we proceed to consider the parties’ arguments.

°Although neither party raisesthisissue, wefindthecircuit court’ sdenial of Mr.
Tackett’ smotionfor summary judgment to be properly reviewabl eon appeal tothisCourt. See
generally Findley v. State Farm Mut. Auto. Ins. Co., ~ W. Va. , , SEZ2d_
___,Slipop. at 38(N0.30842 Dec. 6, 2002) (“[W]here. .. the order denying one party’s
motionfor summary judgment simultaneoudly grantssummary judgment to another party, such
an order isfinal and appealable.”).




[11.
DISCUSSION
Theassignmentsof error raised by Mr. Tackett i ntheinstant proceeding may be
succinctly summarized asfollows: doesaninsurer haveaduty todefenditsinsured’ semployee
inacauseof action alleging that theemployee, in his/her capacity assuch, intentionally caused
personal injury toathird party? Beforereaching the specificissues pertinent to the casesub
judice, it is instructive to first re-examine the jurisprudence of this State addressing an

insurer’s duty to defend itsinsured.

A contract for indemnification fromlosstypically also includesaprovision
whereby theinsuring entity agreesto providelegal representationto saidinsured with respect
toany claimsfiled against him/her for whichthesubject policy providescoverage. Thistype
of arrangement hascometo be known astheinsurer’ sduty todefend. See, e.g., Black’ sLaw
Dictionary 523 (7" ed. 1999) (defining “ duty-to-defend clause” as“[a] liability-insurance
provisionobligatingtheinsurer totakeover thedefense of any lawsuit brought by athird party
againsttheinsuredonaclaimthat fallswithinthepolicy’ scoverage’). Unquestionably, the
termsof thepertinentinsurancecontract governtheparties’' rel ationship and definethescope

of coverage as well asthe existence of the insurer’s duty to defend itsinsured.

Lesscertain,however,istheextent of suchaduty. Inthisregard, wehaveheld

that “includedintheconsideration of whether [ an] insurer hasaduty todefendiswhether the



allegationsinthecomplaint. .. arereasonably susceptibleof aninterpretationthat theclaim
may be covered by thetermsof theinsurance polic[y].” Syl. pt. 3, in part, Bruceton Bank v.
United States Fid. & Guar. Ins. Co., 199 W. Va. 548, 486 S.E.2d 19 (1997).® However,
“‘[t]here is no requirement that the facts alleged in the complaint specifically and

uneguivocally makeout aclaimwithinthecoverage.”” AetnaCas. & Sur. Co. v. Pitrolo, 176
W. Va 190, 194, 342 S.E.2d 156, 160 (1986) (quoting Union Mut. Fire Ins. Co. v.
Inhabitants of Town of Topsham, 441 A.2d 1012, 1015 (Me. 1982)).” Thus, “the duty to
defend aninsured may be broader than the obligationto pay under aparticular policy. This
ordinarily arisesby virtueof languageintheordinary liability policy that obligatestheinsurer
todefend eventhoughthesuitisgroundless,false, or fraudulent.” Pitrolo,176 W.Va. at 194,
342 S.E.2dat 160 (citationsomitted). Inother words, “if part of theclaimsagainst aninsured
fall withinthecoverageof aliability insurance policy and part do not, theinsurer must defend

all of theclaims, although it might eventually be required to pay only some of the claims.”

°See also Syl., Farmers & Mechanics Mut. Fire Ins. Co. of West Virginia v.
HutZer,191W.Va.559,447 S.E.2d 22 (1994) (“Whenacomplaintisfiled against aninsured,
aninsurer must ook beyondthebareallegationscontainedinthethird party’ spleadingsand
conduct areasonableinquiry intothefactsin order to ascertain whether theclaimsasserted
may comewithinthescopeof thecoveragethat theinsurer isobligatedto provide.”). But see
State Auto. Mut. Ins. Co. v. Alpha Eng'g Servs,, Inc., 208 W. Va. 713, 716, 542 S.E.2d 876,
879 (2000) (per curiam) (“If the causes of action alleged in the plaintiff’s complaint are
entirely foreign to theriskscovered by theinsurancepolicy,thentheinsurancecompany is
relieved of its duties under the policy.” (citations omitted)).

'Cf. Alpha Eng’'g Servs., 208 W. Va. at 716, 542 S.E.2d at 879 (“[A]n insurer
hasaduty to defend an action against itsinsured only if the claim stated in the underlying
complaint could, without amendment,imposeliability for risksthepolicy covers.” (citations
omitted)).



HoraceMannIns. Co. v. Leeber, 180 W. Va. 375, 378, 376 S.E.2d 581, 584 (1988) (citation

omitted).

Becauseof theimprecisenatureof aninsurer’ sduty todefenditsinsured, there
oftenarisesoccasionfor thisCourt,aswell asother tribunal s, to ascertainwhether suchaduty
ispresent withrespect totheassertion of aparticular claimagainstitsinsured. With respect
togeneral aspectsof contractual interpretationinvolvinginsurancepolicies, wehavehedthat
“[i]tiswell settledlaw inWest Virginiathat ambiguoustermsininsurancecontractsaretobe
strictly construed against theinsurance company and in favor of theinsured.” Syl. pt. 4,
National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987).
ScealsoLeeber, 180 W. Va. at 378,376 S.E.2d at 584 (“[A]ny ambiguity inthelanguage of
an insurance policy isto be construed liberally in favor of the insured, asthe policy was
prepared exclusively by theinsurer.” (citation omitted)); Pitrolo, 176 W. Va. at 194, 342
S.E.2d at 160 (same). Cf. Syl. pt. 1, Russell v. Sate Auto. Mut. Ins. Co., 188 W. Va. 81, 422
S.E.2d 803 (1992) (*‘Where the provisionsin an insurance policy contract are clear and
unambiguousthey arenot subject tojudicia constructionor interpretation, but full effect will
begiventotheplain meaning intended.” Syllabus, Keffer v. Prudential Ins. Co. [of America],

153 W. Va. 813, 172 S.E.2d 714 (1970).").

Likewise, wea sohavedirectedreviewing courtstoliberally construeinsurance

policy exclusionsinfavor of the affected insured. “Wherethe policy languageinvolvedis



exclusionary, it will be strictly construed against the insurer in order that the purpose of
providing indemnity not be defeated.” Syl. pt. 5, McMahon & Sons, 177 W. Va. 734, 356
S.E.2d 488. Accord American Sates Ins. Co. v. Tanner, 211 W. Va. 160, 165, 563 S.E.2d
825, 830 (2002); Syl. pt. 4, Russdll v. Bush & Burchett, Inc., 210 W. Va. 699, 559 S.E.2d 36

(2001), cert. denied,  U.S. 123 'S. Ct. 96, 154 L. Ed. 2d 26 (2002). Maintaining

consistency withour prior precedent inthisarena, wepreviousy haveobservedthat thesame
standard appliestodeterminationsof aninsurer’ sduty todefenditsinsured. Accordingly, we
holdtoday that “ any question concerninganinsurer’ sduty to defend under aninsurancepolicy
must beconstruedliberally infavor of aninsuredwherethereisany questionabout aninsurer’s
obligations.” Pitrolo, 176 W. Va. at 194, 342 S.E.2d at 160. Accord Leeber, 180 W. Va at

378, 376 S.E.2d at 584.

Inadditiontoclarifyingthescopeof aninsurer’ sduty todefenditsinsured, the
parties assertionsintheinstant appeal alsorequireustoconsider thenatureof theunderlying
claims that invoke coverage under the Gadzooks policy and the corresponding defense
obligation. Particularly relevant to the case sub judice are our prior decisions in Horace
Mann Insurance Co. v. Leeber, 180 W. Va. 375, 376 S.E.2d 581 (1988), and Smith v. Animal
Urgent Care, Inc., 208 W.V a.664,542 S.E.2d 827 (2000), both of which concerninsurance

policy coverage for claims of sexual misconduct.

The first of these cases, Horace Mann Insurance Co. v. Leeber, 180 W. Va



375,376 S.E.2d 581 (1988), involved aclaim that achild had been sexually abused by his
teacher. Inthat case, thequestionwaswhether theteacher’ shomeowner’ sliability insurance
policy would providecoveragefor thisclaimor whether thepolicy’ sintentional actsexclusion
precluded such coverage. Thesubject exclusionprovidedgenerally that“*[t]hispolicy does
not apply toliability ... caused intentionally by or at thedirection of any insured[.]’” 180
W. Va at 377,376 S.E.2d at 583 (footnote omitted). Considering the egregious nature of
sexual misconduct claims, we held that
[t]hereisneither aduty todefend aninsuredinanaction

for,nor aduty to pay for, damagesall egedly caused by the sexual

misconduct of aninsured, when the liability insurance policy

containsaso-called“intentional injury” exclusion. Insuchacase

theintent of aninsuredto causesomeinjury will beinferred as

amatter of law.

Syl., Leeber, 180 W. Va. 375, 376 S.E.2d 581.

Perhaps more on point with thefacts of the instant appeal isour morerecent
decision in Smith v. Animal Urgent Care, Inc., 208 W. Va. 664, 542 S.E.2d 827 (2000),
wherein we examined afactually comparabl e situation concerning allegations of sexual
harassment, asopposed to criminal sexual abuse, and whether theapplicableinsurancepolicy
contemplated coveragefor,and theensuing duty to defend against, suchaclaim. Unlikethe
generally applicableexclusionatissueinLeeber, theexclusi onary language examined irSmith
applied specifically to intentional acts causing bodily injury or property damage: “*[t]his

insurancedoesnot applyto...“[b]odily injury” or “property damage” expectedor intended
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from the sandpaint of the insured.]’” 208 W. Va. at 666, 542 S.E.2d at 829 (emphasisin
original). Inreviewingtheparties arguments, the Court first concludedthat thenatureof the
sexual misconduct forming the basis of the underlying claim, be it sexual harassment or
criminal sexual abuse, was not dispositive as Leeber made no such distinction. Smith, 208
W. Va at 669-70, 542 S.E.2d at 832-33. Rather, the Court determined that the coverage
questionsin Smithturnedinstead upontheprecisepolicy languageat issuewhich specifically
limited the exclusion’s applicability to intentional actsresultinginbodily injury. Inthis
regard, we held that
[i(]n an insurance liability policy, purely mental or
emotional harmthat arisesfrom aclaim of sexual harassment and
lacksphysical manifestation doesnot fall withinadefinition of
“bodily injury” whichislimited to“ bodily injury, sickness, or

disease.”

Syl. pt. 1, Smith, 208 W. Va. 664, 542 S.E.2d 827.

Despitethisruling, weneverthel essfound that theasserted sexual misconduct
claimwasnot recoverabl eunder the subject policy becauseof itsadditional requirement that
theinjury for which coverage was sought result froman*occurrence.” SeeSyl.pt.2,Smith,
208W.Va. 664,542 S.E.2d 827 (*Inaninsuranceliability policy, aclaim based on sexual
harassment does not come within the definition of ‘occurrence,” which isdefined as an
‘accident, including continuousor repeated exposureto substantially thesamegeneral harmful
conditions.””). Finally, we considered, and rejected, the notion that the allegations of a

complaint could changethe nature of insurancepolicy coverageavailabletoinsureagainsta
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claim of sexual misconduct:

[t]he inclusion of negligence-type allegations in a
complaintthat isatitsessenceasexual harassment claimwill not
prevent theoperation of an* intentional acts’ exclusion contained
in an insurance liability policy which is defined asexcluding
“bodily injury” “ expected or i ntended fromthe standpoint of the
insured.”

Syl. pt. 4, Smith, 208 W. Va. 664, 542 S.E.2d 827.

In both of our prior decisions addressing the scope of coverage available to
insure against aclaim of sexual misconduct, exclusions or definitions have existed which
specifically exempted coverageinthoseparticular cases. Thepolicy languageat issueinthe
casesubjudice, however,isdistinguishable. Beforeaddressingthesedistinctions, however,
we must first ascertain whether Mr. Tackett was in fact an insured under hisemployer’s,
Gadzooks',commercial general liability insurance policy, and revisit basic preceptsinthe

construction of policy language.

When construing thelanguageempl oyedininsurancepolicies, wefrequently
haveheldthat*‘ “[|]anguageinaninsurancepolicy shouldbegivenitsplain, ordinary meaning.”
Syl. Pt. 1, Soliva v. Shand, Morahan & Co.[, Inc], 176 W. Va. 430, 345 S.E.2d 33 (1986).’
Syllabus point 2, Russl v. State Automobile Mutual Insurance Co., 188 W. Va. 81, 422
S.E.2d 803 (1992).” Syl. pt. 2, American Sates Ins. Co. v. Tanner, 211 W. Va. 160, 563

S.E.2d825. Therefore, *‘ “[w]heretheprovisionsinaninsurancepolicy contract areclear and
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unambiguousthey arenot subject tojudicia construction or interpretation, but full effect will
begiventothe plain meaning intended.” Syllabus, Keffer v. Prudential Ins. Co. [of America],
153 W. Va. 813, 172 S[E.2d 714 (1970)." Syllabus point 1, Russdl v. State Automobile
Mutual Insurance Co., 188 W. Va. 81, 422 S.E.2d 803 (1992).” Syl. pt. 3, Tanner, 211
W.Va. 160, 563 S.E.2d 825. Where, however, the policy language under considerationis
ambiguous, such ambiguities aretypically resolvedinfavor of theinsured. Seg, e.g., Syl. pt.
4, Kanawha Valley Radiologists, Inc. v. One Valley Bank, N.A., 210 W. Va. 223, 557 S.E.2d
277 (2001) (“‘“Itiswell settled law in West Virginiathat ambiguous termsin insurance
contracts are to be strictly construed against the insurance company and in favor of the
insured.” Syl. pt. 4, National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356
S.E.2d 488 (1987).” Syllabus point 4, Riffe v. Home Finders Associateq[, Inc.], 205 W. Va.

216, 517 S.E.2d 313 (1999).").

Ourfirstinquiry,then,iswhether Mr. Tackett isaninsured under Gadzooks’
AmericanMotoristspolicy. Obvioudy,if Mr. Tackettisnot aninsuredthereunder, American
M otoristswould havenoduty to providehimwithadefenseand further andys swouldnotbe
required. The pertinent policy language on this point directs that, in addition to those
individual sand/or entitiesspecifically named asinsuredsonthepolicy’ sdeclarationspage,
“[e]ach of thefollowingisalsoaninsured: [y]our ‘employees,” other than your ‘ executive
officers,” butonly for actswithinthescopeof their employment by you or whileperforming

dutiesrelatedtotheconduct of your business|[.]” American M otoristslnsurance Company,
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Commercial General Liability Policy, Policy Number MG 769951-03, p. 7, 811.2.a. None
of thepartiesdisputethat Mr. Tackett wasan empl oyee of Gadzooksat thetimeof therelevant
events, and no other policy provisions suggest himto beotherwise. Seid., atp. 11,8V.5
(defining “employee” asincluding “a‘leased worker’” but not including “a ‘temporary
worker’”). Seealsoid., at p. 11, 8 V.6 (noting that “*[e]xecutive officer’ means a person
holding any of theofficer positionscreated by your charter, constitution, by-lawsor any other

similar governing document”).

Thus, as an insured, Mr. Tackett is entitled to benefit from the coverage
provisionsof Gadzooks’ AmericanMotoristspolicy, whichincludesindemnificationfromloss
andtheprovisionof adefenseto claimswithinthepolicy’ scoveragethat arelevied against
him. Theclaimsasserted against Mr. TackettintheL . family’ scomplaint allege, in pertinent
part, that

[o]norabout April 19,1997, thePlaintiff [K.M.L.], while
shoppingintheDefendant’ s[ Gadzooks' | Store, wasattendedto
by theDefendant, Tackett. At saidtimeand place, thePlaintiff,
[K.M.L.],wasfifteen (15) years of age. At saidtimeand place,
and while the Plaintiff was within the said retail Store, the
Defendant, Tackett, while in the course and scope of his
employment, sexually harassed, molested, and violated the
infant Plaintiff, by, among other things, making sexual
innuendos to the Plaintiff; touching the Plaintiff on various
parts of her body, including her breasts, entering the sanctity
of her dressing room, when the said infant Plaintiff was
disrobed while trying on clothes; reaching his hands under the
blouse that the Plaintiff was trying on; and by doing all of the
above in front of another individual.
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Thesaidactsand actionsof theDefendant, Tackett, acting
inhiscapacity asA ssistant M anager of the Defendant, Gadzooks,
wasadirect and proximate causeof theinfant Plaintiff, [K.M.L ],
suffering injury, great embarrassment, consternation, mental
pain and anguish, and emotional upset, which conditions are
now presentand will remain present for anindefinitetimeinthe
future, with some of said conditions potentially becoming
permanent.
K.M.L.v.Gadzooks, Inc.,No0.97-C-0772,Complaint at 116-7 (Cir.Ct.Cabel| County, W.V a.
filed Sept. 30,1997) (emphasi sadded). Inorder toavail himself of AmericanMotorists duty
todefend, however, Mr. Tackett must demonstratethat “ theallegationsinthecomplaint . . . are
reasonably susceptibleof aninterpretati on that the claim may becovered by thetermsof the

insurance polic[y].” Syl. pt. 3, in part, Bruceton Bank v. United States Fid. & Guar. Ins. Co.,

199 W. Va. 548, 486 S.E.2d 19.

The coverage provided by the American Motorists policy that ispotentially
applicabletotheinstant proceeding cangenerally beclassifiedintotwo distinct types: bodily
injury and personal injury. Under CoverageA addressing“bodily injury,” AmericanMotorists
statesthat it will pay thosesumsthat theinsured becomeslegally obligated to pay asdamages
becauseof ‘bodily injury’ ...towhichthisinsuranceapplies. Wewill havetheright and duty
to defend any ‘suit’ seeking those damages.” American Motorists | nsurance Company,
Commercial General Liability Policy, Policy Number MG 769951-03,p. 1,81.A.1.a. The
policy defines” bodily injury” as“bodily injury, sickness or disease sustai ned by aperson,

including death, shock, mental anguish or mental injury by that personat any timewhichresults
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as a consequence of the bodily injury, sickness or disease.” Kemper Extended General
Liability Endorsement--Texas, Number CG 77 23,p.4,117. Excludedfromthebodily injury
coverage provisions are such injuries attributabl e to intentional acts of the insured:
Thisinsurance does not apply to:

Expected or Intended Injury

“Bodilyinjury” ...expected or intendedfromthe

standpoint of theinsured. Thisexclusiondoesnot

apply to*bodily injury” resultingfromthe use of

reasonabl e force to protect persons or property.
American Motorists |nsurance Company, Commercial General Liability Policy, Policy
Number AMG 769951-03, p. 1, 81.A.2.a. Althoughthereareother exclusionstobodily injury

coverage contained in thesubject policy,they do not apply to thefacts presently before us.

See generally id., pp. 1-4, 88 1.A.2.b-n.

LookingtotheallegationscontainedinthelL . family’ scomplaint, wefind that
coverageisnot afforded by thebodily injury portion of theAmerican Motoristspolicy. First,
andforemost, therearenoavermentsthat bodily injury resultedfromMr. Tackett’ salleged
sexual misconduct. Instead, the complaint alleges that Miss L. has sustained “great
embarrassment, consternation, mental pain and anguish, and emotional upset.” K.M.L.v.
Gadzooks, Inc., No.97-C-0772, Complaint at 7. Wehave held, though, that suchinjuries,
standing alone, do not constitute “bodily injury”:

[i]n an insurance liability policy, purely mental or
emotional harmthat arisesfromaclam of sexual harassment and

16



|lacksphysical manifestation doesnot fall withinadefinition of

“bodily injury” whichislimited to“ bodily injury, sickness, or

disease.”
Syl. pt. 1, Smith v. Animal Urgent Care, Inc., 208 W. Va. 664, 542 S.E.2d 827. Moreover,
MissL .’ savermentsdonot constitute” bodily injury” asthat termisdefined by thepolicy’s
amendatory endorsement. Althoughthisdefinitionincludes® mental anguish or mental injury”
ascomponentsof “bodily injury,” thedefinitional |languageclearly contemplatesthat such
mental afflictionsdonot,inand of themsel ves, constitute bodily injury but rather only if they
“result[] as a consequence of the bodily injury, sickness or disease.” Kemper Extended
General Liability Endorsement--Texas, Number CG 77 23,p. 4, 117. BecauseMissL. hasnot
averred that she suffered any type of injury, sickness, or disease other than the emotional

upset, anguish, and the like, no claim has been stated under the bodily injury coverage

provisions of the Gadzooks policy.

Furthermore, sinceweconcludethat thecomplaint’ sall egationsdo not come
withinthe“bodily injury” portionof policy coverage, welikewisefindthat theintentional acts
exclusion applicablethereto doesnot apply to automatically extinguish American M otorists
duty to defend Mr. Tackett. Unlike the generally applicable intentional acts exclusion
containedinthepolicy considered by thel_eeber court, theinstant exclusion appliessolely to
intentional actsresulting inbodily injury. Compare Leeber, 180 W. Va. at 377,376 S.E.2d
at583(“* Thispolicy doesnot apply toliability. . . caused intentionally by or at thedirection

of anyinsured[.]’” (emphasisadded) (footnote omitted))with A merican M otoristsinsurance
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Company, Commercial General Liability Policy, Policy Number MG 769 951-03, p. 1,
81.A.2.a(“Thisinsurancedoesnot apply to...[e]xpected or [i]ntended [i]njury[:] “ Bodily

injury” ... expected or intended from the standpoint of theinsured.” (emphasis added)).

Thesecondtypeof coverageprovided by the American Motoristspolicyisfor
damagesresultingfrom*personal injury.” Aswith thebodily injury coverage provisions,
American Motorists“will pay thosesumsthat theinsured becomeslegally obligatedto pay as
damagesbecause of ‘ personal injury’ .. .towhich thisinsurance applies. Wewill havethe
rightand duty todefend any * suit’ seeking thosedamages.” American M otoristslnsurance
Company, Commercial General Liability Policy, Policy Number 3MG 769 951-03, p. 5,
81.B.1.a. “Personal injury” isdefined in the policy as

injury,otherthan*bodilyinjury,” arising out of one or moreof
the following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry into, or invasion
of the right of private occupancy of a room, dwelling or
premises that a person occupies by or on behalf of its owner,
landlord or lessor;

d. Ora or written publication of material that danders or
libels a person or organization or disparages a person’s or
organization’ s goods, products or services; or

e. Oral or written publication of material that violates a

person’sright of privacy.
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American Motorists Insurance Company, Commercial General Liability Policy, Policy
Number 3aM G 769951-03,p. 13, 88 V.13.a-e (emphasisadded). Asthesubject policy does
not contai nanintentional actsexclusionapplicabletoitspersonal injury coverage,theonly
pertinent exclusionregarding personal injuriesdirectsthat “[t] hisinsurancedoesnot apply to
... [plersona injury’ ...[a]risingout of oral ... publication of material, if doneby or at the

direction of the insured with knowledge of itsfalsity.” Id., p. 5, §1.B.2.a.(1).

Inadditiontothoseaffrontsspecifically referencedinthepolicy definition of
“personal injury,” wepreviously haveobserved that insurance coveragefor persond injuries
isarather broad concept.

It is well settled in insurance law that “bodily injury” and

“personal injury” arenot synonymsand that these phraseshave

twodistinct definitions. Theterm* personal injury” isbroader

andincludesnot only physical injury but alsoany affront or insult

tothereputationor sensibilitiesof aperson. “Bodily injury,” by

comparison, isanarrow term and encompasses only physical

injuries to the body and the consequences thereof.
Smith,208 W.Va.at 668, 542 S.E.2d at 831 (internal quotationsand citationsomitted). See
alsoid. (notingthat“ininsurancelaw ‘ bodily injury’ isconsidered to be anarrower concept
than ‘ personal injury’ which coversmental or emotional injury” (internal quotations and

citation omitted)).

Turning now totheallegationscontainedintheL.family’ scomplaint,weare

convincedthat theavermentscontainedthereinfall squarely withintheambit of thepersona
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injury coverageprovisionsof the Gadzookspolicy. Amongtheclaimsstated arecomplaints
that Mr. Tackett “ mad[ e] sexual innuendosto[MissL.]”;“touch[edher]”; and “ enter[ed] the
sanctity of her dressingroom.” K.M.L.v. Gadzooks, Inc., No.97-C-0772, Complaint at 1] 6.
Eachof theseall egationspotentially state acovered claim pursuant totheabove-quoted policy
definitionof “ personal injury” aswell asunder our broader judicial interpretationof that term.
SeeAmerican M otoristsinsurance Company, Commercial General Liability Policy, Policy
Number 3MG 769 951-03, p. 13,88 V.13.a-€; Smith, 208 W.V a. at 668,542 S.E.2d at 831.
Becausean*insurer hasaduty todefend|if] theallegationsinthecomplaint. . . arereasonably
susceptible of an interpretationthat theclaimmay becovered by thetermsof theinsurance
polic[y],” Syl. pt. 3, in part, Bruceton Bank v. United States Fidelity and Guaranty Insurance
Co.,199W.Va.548,486 S.E.2d 19 (1997),weconcludethat thecircuit court erred by ruling
that American Motoristsdid not haveaduty todefend Mr. TackettinconjunctionwiththeL.
family’s lawsuit. Accordingly, we reverse the order of the circuit court holding to the
contrary. Furthermore, insofar asMr. Tackett had to provide hisown defense against the
claimslodged by theL .family andincurred expensesin association therewith, weremandthis
casefor further proceedingsconsistent withthis Opinion and in accordance with our prior
holdings affording relief to similarly aggrieved insuredsin Aetna Casualty and Surety Co. v.
Pitrolo, 176 W. Va. 190, 342 S.E.2d 156 (1986). See generally Syl. pts. 1-2, Pitrolo, 176
W.Va. 190, 342 S.E.2d 156 (Syl. pt. 1: “Where aninsured isrequired to retain counsel to
defend himself inlitigation becausehisinsurer hasrefused without validjustificationto defend

him,inviolationof itsinsurancepolicy, theinsuredisentitledtorecover fromtheinsurer the
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expensesof litigation,including costsand reasonableattorney’ sfees.”; Syl.pt.2: “Wherea
declaratory judgment actionisfiledtodeterminewhether aninsurer hasaduty todefendits
insuredunder itspolicy,if theinsurer isfound to have such aduty, itsinsured isentitled to

recover reasonable attorney’ s fees arising from the declaratory judgment litigation.”).

V.
CONCLUSION
For theforegoingreasons, the October 30, 2001, order of theCircuit Court of
Cabell County ishereby reversed, andthiscaseisremandedfor further proceedingscons stent

with this Opinion.

Reversed and Remanded.
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